From: Szelag.Matthew@epamail.epa.gov

To: Brett VandenHeuvel

Cc: Bart Mihailovich; Chris Wilke; Janette Brimmer; Wendy Steffensen (wendys@re-sources.orq);
Chung.Angela@epamail.epa.gov

Subject: Re: Waterkeepers Washington Request for Meeting

Date: Tuesday, June 19, 2012 1:19:43 PM

Attachments: Ecoloay FCR Report comments 1-17-12.pdf

WA triennial review 2010 Itr to Ecology 121610.pdf

All,

Thanks again for your time meeting with us today. | appreciated hearing your thoughts on Washington's
ongoing work relative to fish consumption rates and implementation tools. As | mentioned during the
meeting, here are two letters we've sent to Ecology regarding fish consumption rates. The firstis in
response to their triennial review and the second contains comments on the draft Fish Consumption Rate
Technical Report.

(See attached file: WA triennial review 2010 Itr to Ecology 121610.pdf)(See attached file:
Ecology FCR Report comments 1-17-12.pdf)

Thanks,

Matthew Szelag

US EPA Region 10

1200 Sixth Ave, Suite 900
Seattle, WA 98101
Phone: 206-553-5171

Brett VandenHeuvel ---06/15/2012 01:48:02 PM---Matthew, I've attached a few documents for your
reference.

From: Brett VandenHeuvel <bv@columbiariverkeeper.org>

To: Matthew Szelag/R10/USEPA/US@EPA

Cc: Bart Mihailovich <bart@cforjustice.org>, Chris Wilke <chris@pugetsoundkeeper.org>, Janette Brimmer <jbrimmer@earthjustice.org>,
"Wendy Steffensen (wendys@re-sources.org)" <wendys@re-sources.org>

Date: 06/15/2012 01:48 PM

Subject: Re: Waterkeepers Washington Request for Meeting

Matthew,
I've attached a few documents for your reference.

1. Three comment letters from Waterkeepers Washington and allies to Dept of Ecology re fish
consumption and rulemaking

2. Comment letters from NWIFC and CRITFC

3. Association of Washington Business letter and Business Implementation Mechanism

document
We are concerned about the proposals in the AWB letters, which we believe would greatly

weaken our state's protection of water quality.

I recognize you may not have time to read these comments, so we will discuss some of these
issues next week.
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January 17, 2012

Mr. Kelly Susewind Mr. Jim Pendowski
Washington Department of Ecology Washington Department of Ecology
Water Quality Program Manager Toxics Cleanup Program Manager

Comments submitted electronically to fishconsumption@ecy. wa.gov

Re: Comments on Ecology’s Fish Consumption Rates Technical Support Document
Dear Mr. Susewind & Mr. Pendowski:

This letter provides the Environmental Protection Agency’s (EPA’s) general comments on the
Washington Department of Ecology’s (Ecology’s) process to undergo revisions to the state’s fish
consumption rate. Ecology has initiated this evaluation through the release of a draft report
titled, Fish Consumption Rates Technical Support Document: A Review of Data and Information
About Fish Consumption in Washington dated September 2011 and a request for public
comments by January 18, 2012 on the draft document.

EPA would like to thank Ecology for the opportunity to provide comments on the draft
document. This document provides a strong framework for your upcoming process to choose a
fish consumption rate that more accurately reflects the fish and shellfish consumed by people in
Washington. In turn, this rate may be used to adopt criteria that protect the health of those
consumers. You and your staff should be commended for the quality, substance and readability
of the document.

Defining appropriate fish consumption rates are critical to adopting water quality standards that
ensure adequate human health protection. In Washington, this analysis atfects future revisions to
the state’s Surface Water Quality Standards (WQS) at WAC 173-201 A and Sediment
Management Standards (SMS) at WAC 173-204 since both will involve protection of human
health from toxic substances through criteria derived using a fish consumption rate. We look
forward to our continued work with you throughout your revision processes to ensure that the
criteria can be approved under the Clean Water Act.

Ecology currently recognizes two separate detault fish consumption rates used to establish
regulatory requirements:



mailto:fishconsumption@ecv.wa.gov



s For cleanup actions, the Model Toxics Control Act (MTCA) Cleanup Regulations
includes a default fish consumption rate of 54 grams per day. The SMS currently do not
have numeric human health criteria, but instead rely on a narrative statement. (Ecology
expects that upcoming revisions to the SMS will utilize a fish consumption rate to
calculate numeric human health criteria.)

¢ For water quality standards, the Surface Water Quality Standards are based on the
National Toxics Rule (NTR) which sets water quality standards for human health criteria
based on a fish consumption rate of 6.5 grams per day.

The water quality standards regulation at 40 C.F.R. 131.11(a) requires states to adopt water
quality criteria to protect all designated uses. Such criteria must be based on sound scientific
rationale and must contain sufficient parameters or constituents to protect the designated use. In
2000, EPA updated its methodology for deriving human health criteria (2000 Methodology).' In
that document EPA urges states and tribes to use a fish intake level derived from local or
regional data. Consideration of local data is important to ensure protection of the local
populations, especially when that population includes subpopulations that eat larger quantities of
fish and shellfish. A four preference hierarchy concerning the use of fish consumption rate data
is set forth: (1) use of local data; (2) use of data reflecting similar geography/population groups;
(3) use of data from national surveys; and (4) use of EPA's default intake rate of 17.5 grams per
day if no state/site-specific information is available.

Washington’s human health criteria were issued by EPA in 1992 and derived using a fish
consumption rate of 6.5 grams per day. As identified in your draft document, several studies of
Northwest populations indicate that this rate is not reflective of the amount of fish and shellfish
consumed by some in the state of Washington. Therefore, it is appropriate and consistent with
EPA guidance for Ecology to examine the current science to determine an appropriate fish
consumption rate to use for deriving criteria protective of the state’s designated uses. EPA
recognizes that Ecology has begun this process in the draft Fish Consumption Rates Technical
Support Document and believes it is important for you to use the recommendations presented in
this document along with the comments received to determine an appropriate rate to use in
deriving the human health criteria in your SMS and WQS.

In the draft Fish Consumption Rates Technical Support Document a preliminary
recommendation for a revised fish consumption rate in the range of 157 to 267 grams per day is
proposed for use in the state’s regulations. This range is primarily based on Ecology’s
evaluation of four studies:

s A Fish Consumption Survey of the Umatilla, Nez Perce, Yakama, and Warm Springs Tribes
of the Columbia River Basin (Columbia River Inter-Tribal Fish Commission, 1994).

e A Fish Consumption Survey of the Tulalip and Squaxin Island Tribes of the Puget Sound
Region (Toy et al., 1996).

VEPA. 2000. Methodology for Deriving Ambient Water Quality Criteria for the Protection of Human Health. U.S.
Environmental Protection Agency. Office of Water, Washington. D.C. EPA-822-B-00-004. Avaifable at:
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e Fish Consumption Survey of the Suquamish Indian Tribe of the Port Madison Indian
Reservations, Puget Sound Region (Suquamish Tribe, 2000).
o Asian und Pacific Islander Seafood Consumption Study (Sechena et al., 1999),

To reiterate, EPA believes the approach for developing a revised fish consumption rate should be
based on current scientific information and local/regional data. The initial approach put forth in
the draft report is aligned with this thinking. While we understand the need for continued
coordination with your stakeholders and the Tribes, we encourage you to quickly incorporate this
information into your rulemaking process and move forward with adopting revised criteria.

EPA is aware that Ecology has been following the work previously completed in Oregon to
make similar revisions to their WQS involving a revised fish consumption rate based on 175
grams per day and associated new and revised implementation tools. The revisions to Oregon’s
WQS were approved by EPA on October 17, 2011, To avoid duplication of etforts, we
recommend that you continue to consult with the state of Oregon as you move forward.

EPA urges Ecology to continue the process of revising Washington’s human health criteria in a
timely manner. However, EPA recognizes that several key questions still need to be decided.
For example, Ecology will need to decide on implementation tools in order to put into practice
revised human health criteria and Ecology will need to decide if a consistent number will be
chosen for the state’s SMS and WQS. Nonetheless, EPA believes the information is currently
available to make decisions on these matters and requests Ecology to quickly move through the
process necessary to do so. EPA remains committed to working with Ecology. the Tribes and
Washington's stakeholders to facilitate the adoption of water quality criteria that retlect
appropriate fish consumption rates for Washington’s waters and are protective of human health.

‘Since this is a priority for EPA Region 10, we are available and willing to work closely with you
throughout your human health criteria update process. EPA greatly appreciates your engagement
on this significant topic. Please feel free to contact me at (206) 553-2724 or have your staff
contact Matthew Szelag at (206) 553-5171 as we continue to move forward on this important
effort.

/ Jannine Jeﬁnings
Manager, WQS Unit
Office of Water and Watersheds
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Becca Conklin

Washington Department of Ecology
Surface Water Quality Standards
P.O. Box 47600

Olympia, WA 98504-7600

Dear Ms. Conklin:

Thank you for the opportunity to comment on Washington’s Surface Water Quality Standards Triennial
Review contained at WAC 173-201A. The Washington State Department of Ecology (Ecology) initiated
the Triennial Review process in November 2010, through a series of public meetings. EPA Region 10
staff attended the meetings on November 4, 2010 in Lacey and November 15, 2010 in Vancouver.
Ecology describes the Triennial Review as an opportunity for the public to review the water quality
standards (WQS) and provide feedback on the priorities and commitments the agency makes regarding
the standards. It is also an opportunity for an open dialogue between Ecology, other government
agencies, tribes, and the public on how to improve the standards and how Ecology implements the
program.

Our comments highlight requirements and considerations relevant to Triennial Reviews of WQS. Section
303(c)(1) of the Clean Water Act (CWA) and its implementing regulations at 40 C.F.R. 131 require that
states shall, from time to time, but at least once every three years, hold public hearings to review
applicable water quality standards and as appropriate, modify and adopt standards. EPA’s Water Quality
Standards Handbook (Handbook) provides guidance as to how states should conduct their Triennial
Reviews. The Handbook explains that states should identify additions or revisions necessary to existing
standards based on their 305(b) reports, other available water quality monitoring data, previous WQS
reviews, or requests from industry, environmental groups, or the public. The Handbook further indicates
that states should review the general provisions of their WQS for adequacy taking into consideration new
federal or State statutes, regulations, or guidance; legal decisions involving applications of standards; or
other necessary clarifications or revisions. WQS reviews and revisions may take many forms, including
additions to and modifications in uses, in criteria, in the antidegradation policy, or in other general
policies. We understand that this review has been initiated pursuant to this requirement.

The WQS regulation at 40 C.F.R. 131.11(a) requires states to adopt water quality criteria to protect all
designated uses. Such criteria must be based on sound scientific rationale and must contain sufficient
parameters or constituents to protect the designated use. EPA urges Ecology to make the revision of
Washington’s human health criteria the most important priority in this Triennial Review. We are aware
that you have been following the work previously underway in Oregon to make such revisions. The State
of Oregon plans to adopt final criteria and implementation provisions in the summer of 2011. To avoid
duplication of efforts, we recommend that you consult with the State of Oregon as you move forward.
Since this is a priority for EPA Region 10, we are available and willing to work closely with you
throughout your human health criteria update process.





Washington’s human health criteria were issued by EPA in 1992 through the National Toxics Rule
(NTR). The human health criteria are not in the State’s WQS and Washington is one of a handful of
states remaining in the NTR for human health criteria. In 2000, EPA updated its methodology for
deriving human health criteria.' In that document, instead of using a fish consumption rate of 6.5 grams
per day in deriving criteria, EPA recommended that states and tribes either (1) use a fish consumption rate
that accurately represents the population to be protected by the criteria if state/site-specific data is
available or (2) use a fish consumption rate of 17.5 grams per day if no state/site-specific information is
available. EPA believes that a fish consumption rate of 6.5 grams per day is not reflective of fish and
shelifish consumers in the State of Washington. Ecology should examine the most recent EPA criteria
documents as well as other technical developments and studies to determine an appropriate fish
consumption rate that would result in criteria protective of the State’s designated uses.

In addition, EPA recommends that Ecology use this Triennial Review to determine if regulatory revisions
to the State's freshwater dissolved oxygen criteria are needed. As part of the Endangered Species Act
consultation on EPA’s 2006 approval of Washington’s WQS revisions, Ecology agreed to review the
State’s freshwater dissolved oxygen criteria. In September 2009, Ecology published A Review and
Discussion of Freshwater Intergravel Criteria Development.” EPA suggests that Ecology identify
whether they will pursue a criteria change pursuant to the findings in this report as well as any other
scientific information or comments received. If Ecology decides to make a regulatory revision, EPA is
willing to work with the State and provide technical assistance.

Again, thank you for the opportunity to comment on Washington’s current Triennial Review. We look
forward to engaging with you throughout the continuation of this process. If you have any questions or
wish to discuss this matter further, please call me at (206) 553-2724 or Matthew Szelag at (206) 553-
5171,

Jannine Jennings
Water Quality Standards, Unit Manager
Office of Water & Watersheds

cc: Susan Braley, Chad‘ Brown, Melissa Gildersleeve, Cheryl Niemi, Ecology
Jennifer Wigal, ODEQ

"EPA. 2000. Methodology for Deriving Ambient Water Quality Criteria Jfor the Protection of Human Health. U.S.
Environmental Protection Agency, Office of Water, Washington, D.C. EPA-822-B-00-004. Available at:

http//www.epa. gov/waterscience/criterin/humanhealth/method/complete. pdf.

2 Department of Ecology. September 2009. Washington State Dissolved Oxygen Standard: A Review and
Discussion of Freshwater Intergravel Criteria Development. Publication No. 09-03-039. Available at:
http://www.ecy. wa.gov/pubs/0903039.pdf.
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Best,
Brett

[attachment "2011.11.17 Ltr to Ecology re Two-Stage Triennial Review.docx.pdf" deleted by Matthew Szelag/R10/USEPA/US]
[attachment "2011.12.20 CRITFC Comments on FCR Tech Doc.pdf" deleted by Matthew Szelag/R10/USEPA/US] [attachment "2012.1.3
NWIFC comments on FCR tech support doc.pdf' deleted by Matthew Szelag/R10/USEPA/US] [attachment
"2012.1.18_Washington_Waterkeeper_Comments_on_FCR_Tech_Report.pdf* deleted by Matthew Szelag/R10/USEPA/US] [attachment
"2012.2.17.Ltr to Ecy CompSch Variance.pdf" deleted by Matthew Szelag/R10/USEPA/US] [attachment "2012.4.19 Letter to Ecy from
AWB.pdf" deleted by Matthew Szelag/R10/USEPA/US] [attachment "Business_ImplementationMechanismsFeb2012.docx" deleted by
Matthew Szelag/R10/USEPA/US]

Brett VVandenHeuvel
Executive Director
(503) 348-2436

Sign Up for our Monthly E-Updates
[attachment "image002.jpg" deleted by Matthew Szelag/R10/USEPA/US]
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OnJun 15, 2012, at 1:24 PM, Matthew Szelag wrote:

Hi Brett,
Thanks for providing the agenda, it looks good to me.

As visitors to EPA's building, you'll need to check-in on the 12th floor. We'll meet you there and
go to the meeting room together.

See you Tuesday. Thanks,

Matthew Szelag

US EPA Region 10

1200 Sixth Ave, Suite 900
Seattle, WA 98101
Phone: 206-553-5171

<graycol.gif>Brett VandenHeuvel ---06/15/2012 12:23:58 PM---Hi Matthew, Below is a draft
agenda. Please let me know if you have any additional items.

From: Brett VandenHeuvel <bv@columbiariverkeeper.org>

To: Matthew Szelag/R10/USEPA/US@EPA

Cc: Chris Wilke <chris@pugetsoundkeeper.org>, "Wendy Steffensen (wendys@re-sources.org)" <wendys@re-sources.org>,
Bart Mihailovich <bart@cforjustice.org>, Janette Brimmer <jbrimmer@earthjustice.org>

Date: 06/15/2012 12:23 PM

Subject: Re: Waterkeepers Washington Request for Meeting

Hi Matthew,
Below is a draft agenda. Please let me know if you have any additional items.

We look forward to meeting with you, Mike, Angela, and Adrianne, and very much
appreciate your time.


http://columbiariverkeeper.org/stay-informed/
http://columbiariverkeeper.org/
http://columbiariverkeeper.org/
http://columbiariverkeeper.org/
http://www.facebook.com/pages/Columbia-Riverkeeper/276552284164
mailto:bv@columbiariverkeeper.org
mailto:chris@pugetsoundkeeper.org
mailto:wendys@re-sources.org
mailto:wendys@re-sources.org
mailto:bart@cforjustice.org
mailto:jbrimmer@earthjustice.org

Waterkeepers Washington Meeting

Tuesday, June 19, 9AM to 11AM

Region X, 1200 Sixth Ave, Suite 900, Seattle

Topic: Ecology’s Fish Consumption Rate and human health water quality criteria

Agenda
¢ Introductions

« About Waterkeepers Washington
 Discussion of EPA involvement in the Washington Fish Consumption Rates
e What we learned from the Oregon rulemaking and being on workgroup
 Discussion of current and proposed Fish Consumption Rate, importance to
public

o Threats to effectiveness of Washington’s water quality standards

e Off-ramps and loopholes

 Order of rulemaking

e Legislative

Waterkeepers Washington attendees
Chris Wilke, Executive Director, Puget Soundkeeper

Bart Mihailovich, Spokane Riverkeeper

Wendy Steffenson, Lead Scientist, North Sound Baykeeper
Brett VandenHeuvel, Executive Director, Columbia Riverkeeper
Janette Brimmer, Earthjustice

Brett VandenHeuvel
Executive Director
(503) 348-2436

Sign Up for our Monthly E-Updates
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OnJun 7, 2012, at 5:22 PM, Matthew Szelag wrote:

Hi Brett,
Thanks for the quick response. No rush in putting an agenda together, | think anytime
next week is fine.

EPA attendees will be the following:

Mike Bussell, Director, Office of Water
Angela Chung, WQS Unit Manager

Matt Szelag, WQS Coordinator

Adrianne Allen, Office of Regional Counsel

Looking forward to meeting with you. Thanks,
Matthew Szelag

US EPA Region 10
1200 Sixth Ave, Suite 900
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Seattle, WA 98101
Phone: 206-553-5171

<graycol.gif>Brett VandenHeuvel ---06/07/2012 05:14:05 PM---Hi Matthew, | will
provide an draft agenda by the end of the week. We appreciate the opportunity t

From: Brett VandenHeuvel <bv@columbiariverkeeper.org>

To: Kelly Nokes <kelly@columbiariverkeeper.org>, Matthew Szelag/R10/USEPA/US@EPA
Date: 06/07/2012 05:14 PM

Subject: Re: Waterkeepers Washington Request for Meeting

Hi Matthew,

I will provide an draft agenda by the end of the week. We appreciate the
opportunity to meet with you and discuss Washington's water quality
standards. Can you let me know who from EPA will attend the meeting?

We will have 5:

Chris Wilke, E.D., Puget Soundkeeper

Bart Mihailovich, Spokane Riverkeeper

Wendy Steffenson, Lead Scientist, North Sound Baykeeper
Brett VandenHeuvel, E.D., Columbia Riverkeeper

Janette Brimmer, Earthjustice

Best,
Brett

Brett VVandenHeuvel
Executive Director
(503) 348-2436

Sign Up for our Monthly E-Updates
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OnJun 7, 2012, at 5:00 PM, Kelly Nokes wrote:

Kelly Nokes
Program Administrator
(541) 387-3030

Sign Up for our Monthly E-Updates
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From: Matthew Szelag [mailto:Szelag.Matthew@epamail.epa.gov]
Sent: Thursday, June 07, 2012 4:52 PM

To: Lauren Goldberg; 'Kelly Nokes'
Subject: RE: Waterkeepers Washington Request for Meeting

Hi Kelly and/or Lauren,

| wanted to see if you were planning on providing an agenda for our meeting on
June 19. | think it may be helpful if you could share the items you'd like to
discuss with us ahead of time so we can be prepared to meet your goals for the
meeting. Feel free to give me a call or email if you'd like to discuss formulating
an agenda together.

Looking forward to meeting with you. Thanks,

Matthew Szelag

US EPA Region 10

1200 Sixth Ave, Suite 900
Seattle, WA 98101
Phone: 206-553-5171

<graycol.gif>"Lauren Goldberg" ---05/24/2012 10:36:18 AM---Thanks Angela.
We're expecting six to seven participants at this point.

From: "Lauren Goldberg" <lauren@columbiariverkeeper.org>
To: Angela Chung/R10/USEPA/US@EPA

Cc: "Kelly Nokes™ <kelly@columbiariverkeeper.org>, Matthew Szelag/R10/USEPA/US@EPA
Date: 05/24/2012 10:36 AM

Subject: RE: Waterkeepers Washington Request for Meeting

Thanks Angela. We're expecting six to seven participants at this point.

From: Angela Chung [mailto:Chung.Angela@epamail.epa.gov]
Sent: Thursday, May 24, 2012 10:34 AM

To: Lauren Goldberg
Cc: 'Kelly Nokes'; Matthew Szelag
Subject: RE: Waterkeepers Washington Request for Meeting

| forgot to ask how many participants you expect? I've reserved one of our 15th
floor conference rooms but want to make sure its large enough. Thanks.

Angela Chung

Water Quality Standards Unit Manager
U.S. Environmental Protection Agency
1200 Sixth Ave, Suite 900, OWW 131
Seattle, WA 98101

Phone: 206-553-6511
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<graycol.gif>"Lauren Goldberg" ---05/24/2012 10:31:09 AM---Angela,

From: "Lauren Goldberg" <lauren@columbiariverkeeper.org>

To: Angela Chung/R10/USEPA/US@EPA, "'Kelly Nokes™ <kelly@columbiariverkeeper.org>
Cc: Matthew Szelag/R10/USEPA/US@EPA

Date: 05/24/2012 10:31 AM

Subject: RE: Waterkeepers Washington Request for Meeting

Angela,

Everyone is planning to attend in-person at the Seattle office. However, if you could
arrange a conference call line as a backup (in case travel plans change at that last
minute) that would be much appreciated.

Thanks,

Lauren

From: Angela Chung [mailto:Chung.Angela@epamail.epa.gov]
Sent: Thursday, May 24, 2012 10:16 AM

To: Kelly Nokes
Cc: 'Lauren Goldberg'; Matthew Szelag
Subject: RE: Waterkeepers Washington Request for Meeting

Hi Kelly,

Yes, Tuesday June 19 from 9 -11 am will work for us. Will your folks participate
in person and/or by phone? If in person, I'm assuming we'd meet at the EPA

office in Seattle but please let me know if you have a different understanding. If
you also have people joining by phone, | can provide a call-in number. Thanks.

Angela Chung

Water Quality Standards Unit Manager
U.S. Environmental Protection Agency
1200 Sixth Ave, Suite 900, OWW 131
Seattle, WA 98101

Phone: 206-553-6511

<graycol.gif>"Kelly Nokes" ---05/21/2012 02:57:38 PM---Hi Matthew and
Angela,

From: "Kelly Nokes" <kelly@columbiariverkeeper.org>

To: Matthew Szelag/R10/USEPA/US@EPA, Angela Chung/R10/USEPA/US@EPA

Cc: "'Lauren Goldberg™ <lauren@columbiariverkeeper.org>
Date: 05/21/2012 02:57 PM

Subject: RE: Waterkeepers Washington Request for Meeting
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Hi Matthew and Angela,

We would like to set up the meeting for Tuesday, June 19 from 9-11 AM, if that date
and time still works for you. Please confirm.

Best regards,

Kelly

Kelly Nokes
Program Administrator
(541) 387-3030

Sign Up for our Monthly E-Updates

Find Us on Facebook

From: Matthew Szelag [mailto:Szelag.Matthew@epamail.epa.gov]
Sent: Thursday, May 17, 2012 12:49 PM

To: kelly@columbiariverkeeper.org
Cc: Angela Chung; Lauren Goldberg

Subject: RE: Waterkeepers Washington Request for Meeting

Hi Kelly,

I'm following up to schedule the meeting regarding Washington's work to revise
their fish consumption rate, human health criteria and implementation
provisions.

Below are a few dates/times that we are currently available to meet:
Tuesday 6/19: 9-11

Wednesday 6/20: 10-12 or 1-3

Thursday 6/21: 1-3

Please let me know if any of these options work for your group. The following
are planning on attending: Mike Bussell, Angela Chung, Adrianne Allen (water
quality attorney), and myself.

I'm going to be out of the office for 2 weeks after today, so if we are not able to
confirm a date today, please coordinate scheduling the meeting with Angela
Chung (included on this email or at 206-553-6511).

Thanks,

Matthew Szelag

US EPA Region 10

1200 Sixth Ave, Suite 900
Seattle, WA 98101
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